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Advisals Given at the Beginning of the First Master Calendar Hearing

a. Counsel of Chaoice

You have the right to be represented..at no expense to the government, by counsel of your choice
authurized to practice before this Court. [Require Respondent to state then and there whether he
or she desires representation] See 8 C.F.R. § 1240.10¢a)(1).

h. Iree Legal Servicey

You may be cligible for free legal services. To help you determine if you might qdalify, lam
hereby providing you with a list which provides contact information of the persons who might be
able 10 assist you, See 8 C.F.R. § 1240.10(a)2). (3).

¢ Evideniiary Rights

During these proceedings. you will have a reasonable opportunity to examine and object to the
evidence against you, lo present evidence on your own behall and to cross-examine witnesses
presented by the government. See 8 C.F.R. § 1240.10(a)(4).

d Appeal Rights

At the conclusion of these proceedings, the Court will decide whether or not you will be removed
from the United States. Should you disagree with the Court’s decision, you have the right to
appcal to a higher tribunal called the Board of Immigration Appeals. To do so, you must file
I‘orm LOIR-26 within 30 calendar days after the date the Court enters its decision. 1f the final
date for filing falls on a Saturday. Sunday, or legal holiday, the time period for appeal shall be
extended 1o the next business day. 11 the time period expires and no appeal has been [iled, the
decision of this Court becomes final. 1am hercby providing you with a copy of your appeal
rights which you should thoroughly review. Se¢ 8 C.F.R. §§ 1003.38. 1003.39, 1240.10(a)(3).

e, Reading and txplanation of the N14 in Non-Technical Language
[Place Respondent under oath. Read the factual allegations and charges in the NTA to

Respondent and explain them in non-technical language. Enter the NTA as an exhibit in the
ROP.] See 8 C.F.R. §§ 1240.10(a)5) - (a)(7).
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¥ Right 10 Designate Couniry of Removal

it you arc ordered removed from the United States, the country to which you will be removed
will be one that you choose, except as otherwise required by law. [Ask Respondent i he/she
would like to designate a country of removal-alien may only designate a country "if the alien is a
native. citizen. subject, or national of. or has resided in" that country.] See INA § 241(b)(2); 8
C.F.R.§1240.10(D.

If'you cannot be removed to [designated country]. the Court designates in the alternative:
~the country of which the alien is a subject, national, or citizen
~the country from which the alien was admitted to the US
~the country in which is located the foreign port from which the alien lefi for the US or
for a foreign territory contiguous to the US
-a country in which the alien resided before the alien entered the country from which the
alicn entered the US '
-the country in which the alien was born
—the country that had sovereignty over the alien’s birthplace when the alien was born
-the country in which the alien’s birthplace is located when the alien is ordered removed
-if impracticable, inadvisable, or impossible to remove the alien to each country
described in the previous clause of this subparagraph, another country whose government
will accept the alien into that country.

Sce INA § 241(by2): 8 C.F.R. § 1240.10(f).
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Advisals Given at the Conclusion of Every Master Calendar Hearing

. Fatlwre to Appear

Your next hearing is scheduled for [date and time]. If you fail to appear for this hearing and
there are no exceplional circumstances beyond your control which caused your absence, a
hearing may be held in your absence and an order of removal may be entered against you.
I'urthermore, you may become ineligible for 10 years after the date of the order of removal for
voluntary departure under INA § 240B, cancellation of removal under INA § 240A, and for
adjustment of status and change of status under INA §§ 245, 248, and 249. Exceptional
circumstances which may excuse your absence are those such as:

-you have a serous illness

~your spouse, child, or parent has a serous illness or has died
-you. vour child or parent has suffered battery or extreme crueltv
~hut not circumstances less compelling

See INA § 240(b)5). (b7 (e) ).

h. Change of Address

You must immediately inform the Court by using Form EOIR-33 whenever you change your
address or telephone number. I am now providing you a copy of this form. Any change in the
date of vour hearing or further notices of hearing will be mailed to the last address which you
provided to the Court or 1o your counsel of record. See INA § 239(a)(1 X F)(ii).
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Advisals Given When Appropriate

d Call-Ups

The Court will set |date] as the deadline for receipt of [? application]. If that application is not
llled by that date, the Court will deem it abandoned for lack of prosecution. Sec 8 C.F.R. §
[003.31(¢). Matter of Nafi. 19 1&N Dec. 430 (BIA 1987).

h. Biometrics
Failure to timely comply with my ordet to provide biometrics in conformity with the applicable
repulations, the instructions to the applications, the biometrics notice, and the instructions

provided by the DHS constitutes an abandenment of your application for [?] and will result in
that application being dismisscd absent good cause. See 8 C.F.R. § 1003.47(c).

Page 5 of 7




.

Relief Specific Advisals

Frivolous Asylum

Relore you tile an asylum application, Form 1-589, the law requires that you be advised
specifically about the consequences of knowingly filing a frivolous application for asylum. 11
you knowingly file a frivolous application for asylum, you will be barred forever from receiving
any benefit under the Immigration and Nationality Act. A frivolous application for asylum is one
which contains statements or responses lo questions that are deliberately fabricated. Not being
aranted asylum does not mean that your application is frivolous. See INA §§ 208(d)(4), (6):

8 C.F.R.§ 1208.20.

h

Voluntary Departure
i Pre-Conelusion Voluntary Departure

You have been granted the privilege of voluntary departure from the US pursuant to INA
§ 2401 on or before |date|. If you voluntarily fail to depart the United States within this
time period. you will become ineligible for ten years from that date for certain forms of
relict from removal. including voluntary departure under INA § 240B, cancellation of
removal under INA § 240A..and for adjustment of status and change of status under INA
§§ 245, 248. and registry under INA § 249. Your volumtary departure bond, if any, will
also be breached. Additionally. you shall be subject to a civil penalty of $3,000 [Judge
may sel amount between 31,000 and 85,000, but 33,000 is presumed the proper amount].,
Sce INA § 240B(d).

If you file & motion to reopen or reconsider during the voluntary departure period given
by the Judge. the grant of voluntary departure is terminated automatically and an
alternate order of removal will take effect immediately. Moreover. the civil penalty and
10 vear bar described in INA § 240B(d) shall not apply, See 8 C.F.R. §
1240.26(b)(3)(1i):

ii. Post-Conclusion Voluntary Departure

You have been granted the privilege of voluntary departure from the US pursuant 10 INA
§ 2408 on or before [date]. 1f you voluntarily fail to depart the United States within this
time period. you will become ineligible for ten years from that date for certain forms of
relict from removal, including voluntary departure under INA § 240B, cancellation of
remaoval under INA § 240A, and for adjustment of status and change of status under INA
§§ 245. 248, and registry under INA § 249. Your voluntary departure bond, i any. will
also be breached. Additionally, you shall be subject to a civil penalty of $3.000 [Judge
may- set amoeunt between $1,000 and $3,000. but $3.000 is presumed the proper amount].
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. See INA § 240B(d).

You are required to post a bond of $___ [minimum $500] with the Immigration and
Customs [:nforcement Field Office Dircctor within 5 business days from today’s date.
See &8 CLF.R. § 1240.26(c)(3)i).

I you appeal this decision, you arc required to submit sutficient proof of having posied
this bond. This proof must be filed with the Board of Immigration Appeals within 30
days of filing the appeal. If you fail 1o do so, the Board of Immigration Appeals will not
reinstate voluntary departure in its final order. See 8 C.F.R. § 1240.26(c)(3)(ii).

I you file a motion to reopen or reconsider during the voluntary departure period given
by the Judge. the grant of voluntary departure is terminated automatically and an
altecrnate order of removal will take effect immediately. See § C.F.R. § 1240.26(c)(3)(iii).

Naote - Unlike pre-conclusion voluniary departure. the regulations do
nat require the Judge o advise the alien that upon the filing of a
maotion 1o reopen or reconsider, the civil penalty and 10 year bar
described in INA § 240B(d) shall not apply.

c. Deferral of Removal under the Convention Against Torture

. You have been found eligible for relief called deferral of removal under the convention against
torture. ‘This reliel pravides that your removal to [couniry] shall be deferred because you would
likely be tortured il you returned. This relief protects you only from [country] and does not
prevent your removal at any lime to another country where you will not likely be tortured. This
relief does not give you any lawful or permanent immigration status in the U.S. and will not
necessarily result in your release from custody. Finally. the deferral of your removal is not
necessarily permanent—it is subject to review and termination if it is determined that: (1)itis
not likely that you would be tortured in [country], or (2) you request that the deferral of your
removal be terminated. See 8 C.F.R. § 1208.17(b).
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Advisals Given at the Conclusion of Proceedings

u. Appeal Rights

| have entered a decision tinding you removable from the United States. If you disagree with my
decision. you have the right (o appeal to a higher tribunal called the Board of Immigration
Appeals. To perfect this appeal. you must file Form EOIR-26 with the Board of Immigration
Appeals within 30 calendar days from today's date. I{ the final date for filing falls on a Saturday,
Sunday. or Jegal holiday, the time period for appeal shall be extended to the next business day. If
the time period expires and no appeal has been tiled, the decision of this Court becomes final. 1
{have previously / am hereby] providing you with a copy of your appeal rights which you should
thoroughly review. See 8 C.F.R. §§ 1003.38. 1003.39, 1240.10(a)(3).
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. United States Court of Appeals,Second Circuit.
Claudio Arturo PICCA. Also Known as Claudia Picca, Petitioner,
V.
Michael B. MUKASEY, Atiorney General of the United States, ™ Respondent.
No. 07-0180-ag.

Submitted Dec. 6. 2007.
Decided Jan. 9, 2008.

Background: Alien pelitioned for review of order of Board of Immigration Appeals (BIA)
dismissing his appeal ol removal order.

lloldingﬁ The Court of Appeals. Straub, Circuit Judge. held that immigration judge (1)) failed to
comply with regulation requiring 1J 1o advise alien of his right to legal representation.

Petition granted.
. Aliens, Immigration, and Citizenship 24 . 347

24 Aliens. Immigration, and Citizenship
24V Denial of Admission and Removal
24V(E) Administrative Procedure
24k339 Hearing
24k347 k. Assistance of Counscl. Most Cited Cases
Immigration judge (13} failed to comply with regulation requiring 1J to advise alien of his right to
lepal representation in removal proceedings and ol availability of free legal services provided by
orpanizations and aitorneys: although alien was served with Notice to Appear that said he had right
tv representation at no expense 1o government. and included list of organizations and altorneys
providing free legal services, and 1J asked alien it he wanted 1o be represented when he appeared
without counscl at first hearing and then adjourned proceedings to allow alien time to obtain counsel,
11 clid not, at that hearing or at final hearing al which alien appeared without counsel, explain that
free legal services might be available or ensure that alien had received list of such services. 8 C.F.R.

§ [ 240, 10

Petition for review of a final decision of the Board of Immigration Appeals ("BIA"™) dismissing
petitioner's appeal from an immigration judge's order of removal. Because the agency failed to follow
its own repulations designed to safeguard an immigrant's right to counsel. the petition is granted. the
BIA's order is vacated. and the case is remanded for further proceedings. :




I1. Ravimond Fasano, Madeo & Fasano, New York, NY. for Petitioner.

Margaret Kuehne Taylor, Attorney, Civil Division, Office of Immigration Litigation, U.S.
Department of Justice (Peter D. Keisler, Assistant Atlorney General, Civil Division, David V,
Bernal. Assistant Director, Civil Division, Office of Immigration Litigation, on the brief),
Washington. D.C., for Respondent. ‘

‘Before STRAUB and HALL. Circuit Judges. and HAIGHT, District Judge. ™

STRAUR, Circuit Judge. :

*1 Petitioner Claudio Arturo Picca seeks review of an order of the Board of Immigration Appeals
(~BIA™). issued on December 19, 2006, dismissing his appeal from the August 30, 2006 decision of
Immigration Judge (1)) Barbara A. Nelson ordering Picca removed to [taly and denying all relief
i re Clawdio Arturo Picea, No. A30 513 652 (B.ILA. Dec. 19, 2006), aff'gNo. A30 513 652 (Immig.
(1. Napanoch Aug. 30, 2006). In his petition. Picca argues that the agency failed to follow its own
guidelines regarding the right to counsel in removal proceedings. We agree, and accordingly grant
the petition for review, vacate the BIA's order. and remand the case to the BIA for further
proceedings consistent with this opinion.

]. Background

Picca. u citizen of Italy. was admitted to the United Slates as a lawtul permanent resident in
September 1970, when he was nine years old. He lived in the United States without incident for
thirty-five years. married a United States citizen, and now has three children, all of whom are United
States citizens. In September 2005, Picca was convicled in New York state court of one count of
attempted sale of a controlled substance in the third degree (namely, heroin). and sentenced 1o an
indeterminate lerm of incarceration of between three and six years.

t-our months later, on January 17, 2006, the Department of Homeland Security served Picca with
a "Notice to Appear.” charging him with removability under 8 U.S.C. § 1227(a)2)(AXiii), which
renders deportable any alien convicted of an aggravated felony, and 8 U.S.C. § 1227(a)(2)(B)(i),
which renders deportable any alien who is convicted of a crime “relating 1o a controlled substance™
other than a single offense involving possession of small quantities of marijuana. The Notice to
Appcar included a paragraph with the heading “Representation™ that stated:

I['you so choose. you may be represented in this proceeding, at no expense to the Government, by
an attorney or other individual authorized and qualified to represent persons before the Executive
Olfice for Immigration Review, pursuant to 8 CFR 3.16. Unless you so request, no hearing will be
scheduled earlier than ten days from the date of this notice to allow you sufficient time to secure
counsel, A list ol qualificd attorneys and organizations who may be available to represent you at no
cost will be provided with this Notice.




The ~Cenrtificate of Service™ in the administrative record indicates that the Notice to Appear was
served by regular mail,” and that there was attached “a list of organizations and attorneys which
provide free legal services,” although no such list appears in the administrative record.

When Picca lirst appeared before an 1), on March 24, 2006, he appeared pro se, via
teleconterence from the detention facility where he was serving hig prison sentence. (All of his
subsequent appearances were also via teleconterence from the detention facility .) Afer the 1 told
him that he had “the right (o be represented by a lawyer,” Picca said that he was “in the process of
petting one.” and the 1) then adjourned the proceeding. Picca appeared before an LJ a second time on
May 5. 2006, this time represented by an attomey. Picca conceded removability based on his drug
vonviction, but he said that he intended to seek withholding of removal pursuant to 8 U.S.C. §
1231¢b)(3) and relief under the Convention Against Torture. In order to give Picca’s attorney an
oppottunity to submit an application for relief. the 1) again adjourned the proceeding.

*2 At his next appearance, on June 2, 2006, Picca's attorney was initially unavailable, and when
he [inally joined the teleconference, he asked for an additional continuance to give him time to speak
with Picca's uncle prior to submitting Picca's application for reliet. The 1J granted the adjournment,
On July 28, 2006, Picca appeared before an 1J for the fourth time. Picea's counsel, however,
immediately informed the 1J that he was withdrawing from his representation of Picca. The 1J then
granted one “last” continuance in order for Picca to “get another lawyer.”

Picca appeared before an 1) for a final lime on August 30. 2006. In advance of the hearing,
Picea's wite submitted a letter. dated July 23. 2006, stating that their family did “not have the funds
tu keep paying the large sums of money that is nceded for each hearing.”When the hearing began, the
1J. without stating whether she had reviewed the letter, asked Picca whether he had an attorney. Picca
replicd: | T'lhe last time 1 was he[re], he dropped ofT the case.”The 1J then proceeded to hold the
hearing. found Picea incligible for any relief, and entered an order of removal.

Picca appealed this decision to the BIA on the ground that he was denied due process because he
was not represented by counsel. The BIA dismissed the appeal. reasoning that Picca "was given
numerous opportunities to obtain counsel™ and that even if his duc process rights were violated, “he |
| failed 1o show the requisite prejudice because he has not demonstrated any eligibility for relief from
removal,”

11. Discussion

Because Picea challenges the BIA's application of law to fact-namely, whether his due process
right to counscl was violated during his proceedings before the li-our review is de novo, Yi Long
Yony v, Goozades, 478 F.3d 133, 141 (2d Cir.2007); Secaida-Rosales v INS, 331 F.3d 297, 307 (2d




Cir.2003).

We have noted on numerous occasions that because “immigration cases are civil, not criminal,
procecedings|.| ... [a]n asylum applicant ... enjoys no specific right to counsel, but only a general right
10 duc process of law under the Fifth Amendment of the Constitution, " Jian Yun Zheng v. U.S, Dep't
of Justice, 409 F.3d 43, 46 (2d Cir.2005); see also Saleh v. U.S. Dep't of Justice, 962 F.2d 234, 241
(2d Cir.1992) "Nonetheless, the Dug Process clause and the Immigration and Nationality Act afford]
| an alicn the right 1o counsel of his own choice at his own expense."Montilla v. INS, 926 F.2d 162,
160.(2d Cir, 1991 ): see also Hidalgo-Disla v INS,_ 52 F.3d 444, 447 (2d Cir,1995); 8 U.S.C. § 1362.

'he government has adopted various regulations in order to give procedural safeguard o this
right to counsel, See8 LL.S.C. § 1229a(b)(4)(A) (directing the Attorney General to adopt regulations
cnsuring that “the alicn shall have the privilege of being represented, al no expense to the
Government. by counsel of the alien's choosing who is authorized to practice in such proceedings™).
Regulations in cffect at the time of Picca's removal hearing required that the 1, inter alia: (1)
“|u}dvise the respondent of his or her right to representation, at no expense to the government™: (2)
“laldvisc the respondent of the availability of frec legal services provided by organizations and
anorneys ... located in the district where the removal hearing is being held™; and (3) “ascenain that
the respondent has received a list of such programs.”8 C.F.R. § 1240.10(a) (2003).

*3 In Montilla v. INS. we held that the failure of the 1J to follow these established procedures can
constitute “reversible error.” without a showing of prejudice, because, among other reasons, the right
to counsel concerns "fundamental notions of fair play underlying the concept of due process,™ and
“remand|ing| for agency compliance with its own rules would actively encourage such
compliance.”™ Wontillu. 926 F.2d at 167, 169;see also Wuldrony. INS, 17F.3d511.517(2d Cir.1994)
([ Montitla’s no prejudice rule] addresses itself o the INS's failure to adhere to its own regulations
concerning an alien's right to counsel. which, as even the INS recognizes, is a fundamental right
derived trom the Sixth Amendment right to counsel in criminal cases and the Fifth Amendment right
to due process in civil cases, and enshrined in section 292 of the Act, 8 U.S.C. § 1362."(internal
quotation marks omitted)). Accordingly, to warrant remand, all a petitioner need show is that “the
subject regulaliolns‘ were for the alien's benefit and that the INS failed to adhere to them.” Montilfa,
920 1n.2d a1 169.'

lHere. it is evident that the regulations set forth in 8 C.F.R. § 1240.10(a) were designed for the
benelit of immigranis. such as Picca, who may be unaware of their right to counsel or the existence
ol'legal services organizations that might be able to provide counsel at little or no cost, and that the
agency lailed 1o adhere to these regulations. At his first hearing, on March 24, 2006. Picca was not
represented by counsel. Though the 1) asked Picca if he wanted to be represented (and then
adjourned the proceedings to allow Picca time 1o oblain counsel), the 1) did not, at that time or
during any subsequent hearing. explain that free legal services may be available, nor did the IJ ensure
or “ascertain™ that Picca had received a list of such services. While Picca was represented by counsel




at his next two hearings (both of which were cursory affairs that simply led to further continuances).
at his final hearing. when the substance of his case was at issue and he was ultimately ordered
removed, he was unrepresented. At that final hearing, the ). upon learning that Picca's attorney had
~dropped ol the case.” proceeded to adjudicate Picca's claims without telling Picca that he had a
right to be represented or informing him of the existence of [ree legal services. The [J's failure to do
s0 wus especially notable because the letter from Picea's wife indicated that Picca likely would have
taken advantage of free legal services if made aware of their existence.

The government argues that the series of adjournments provided to Picca was sufficient under
Hidulvo-Disla, 52 F.3d 444, 10 have provided notice of the right to counsel. However, in
Hidulgo-Dista, it was ¢lear that the 1J complied with the immigration regulations by specifically
teling the petitioner that “you have the right to have an attorney represent you at no expense to the
Government. Previously. you should have received-well, at this time, we'll give you a copy of the
lepal aid Tist which is a list of attorneys in the area that may be willing to assist you for little or no
fee." Il at 445 There is no such evidence or indication of compliance with § C.F.R. § 1240.10in the
record here. and that failure is not remedicd by the fact that Picca's case had been adjourncd on
multiple occastons,

*4 The government also argues that the agency complied with 8 C.F.R. § 1240.10 by including
with Picea's Notice 1o Appear a list of qualified organizations and attorneys that provide free legal
services. However, even assuming that Picca received such a list (though as noted above, it does not
appear in the administrative record), 8 C.I°.R. § 1240.10(a) requires more than simply including this
list in a mailing. That regulation specifically states that “[i}n a removal proceeding, the immigration
Jjuelge shall ... |aldvise the respondent o’ the availability of free legal services ... [and] [a]scertain
that the respondent has received a list of such programs.”8 C.F.R. § 1240, 10ta) (emphasis added).
‘I his language makes plain that it is the 2/ who must advise immigrants of the availability of free
legal services during the removal proceeding. See Montilla,_926 F.2d at 166 (noling that the
rcpulations then in effect, which were substantively identical to those at issue here, required that
immigrants “be given a list of available free legal services uf the deportation hearing ™ (emphasis
added)). And. of course, appending a list of legal service organizations to a Notice lo Appear cannot
substitute for the requirement that the 1J ~[a]scertain that the respondent has received a list of such
programs,”8 C.F.R. § 1240.10(a)(3).

{11, Conclusion

Because the agency failed to adhere to the requirements of 8§ C.F.R. § 1240.10(a) in ordering
Picea's remuval, the petition for review is GRANTED, the decision of the BIA is VACATED, and
the case is REMANDLD for further proceedings consistent with this opinion. Having granted the
petition for review, Picca's pending motion for a stay of deportation in this petition is DISMISSED
as moot.




I'N1. Pursuant 1o Federal Rule of Appellate Procedure 43(c)(2), Attorney General Michael B.

Mukasey is automatically substituted for former Attorney General Alberto R. Gonzales as
respandent in this case,

I:N2. Honorable Charles S. Haight, Jr.. of the United States District Court for the Southemn
District of New York, sitting by designation. '

FN3. The government concedes that in light of Montilla, Picca need not demonstrate
prejudice in order to obtain relief.

END OF DOCUMENT




